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STATEMENT OF THE | SSUE

The issue for determ nation is whether Petitioner conmtted
the alleged deficiencies and, if so, whether those deficiencies
constituted a basis to change Petitioner's licensure rating from
standard to conditional for the period of March 1, 2001 through
Oct ober 31, 2001.

PRELI M NARY STATEMENT

As a result of an annual survey conpleted on March 1, 2001
Respondent, the Agency for Health Care Adm nistration (Agency),
advi sed Petitioner, Beverly Health and Rehabilitation Center
Coral Trace (Coral Trace), that its standard licensure rating
was bei ng changed to conditional. Petitioner challenged the
conditional licensure rating and tinely requested an
adm ni strative hearing.

On April 23, 2001, the matter was referred to the Division
of Admi nistrative Hearings for assignnment of an adm nistrative
| aw judge to conduct the final hearing. The case was initially
set for hearing on July 18, 2001. However, prior to the
schedul ed hearing date, on June 29, 2001, the parties filed a
Joint Motion for Continuance. An Order was issued on
July 2, 2001, granting the notion and rescheduling the hearing
for August 23 and 24, 2001. Subsequently, on August 15, 2001,
and Septenber 28, 2001, the parties filed joint notions

requesting that the schedul ed final hearing be continued. Both



noti ons were granted and, by Order issued October 5, 2001, the
case was set for hearing on Novenber 15 and 16, 2001. An ore
tenus notion for continuance nmade by Respondent on Novenber 13,
2001, was denied and the hearing was conducted as noti ced.

Prior to hearing, on QOctober 30, 2001, the Agency filed a
Motion for Leave to File an Adm nistrative Conplaint (Mtion),
setting forth wwth particularity, the basis for inposition of
the conditional license. By the terns of the Mtion, the
purpose of filing the Adm nistrative Conplaint was "to provide
the licensee with notice with particularity” and to "allow the
Agency to explain its position before forcing the |icensee to
defend itself." Based on those representations, the Mtion was
granted, and the case proceeded based on the Admi nistrative
Conpl ai nt and the survey report. However, the Admi nistrative
Compl aint is not viewed by the undersigned to allow the
i mposition of any penalty on the facility other than change of
its licensure status, should the allegations contained therein
be proven.

At the hearing, the Agency presented the testinony of six
W tnesses and had seven exhibits admtted into evidence. Cora
Trace presented the testinony of three witnesses and had ei ght
exhibits admtted into evidence, two of which were depositions

submtted without objection in lieu of live testinony.



A Transcript of the hearing was filed on Decenber 7, 2001.
On Decenber 18, 2001, the Agency filed an unopposed Mtion for
Enl argenent of Tine to File Proposed Orders. The notion was
granted and the tinme for filing Proposed Recomended Orders was
extended to February 19, 2002. Prior to the date the proposed
orders were due, Petitioner filed an unopposed notion requesting
that the tinme for filing Proposed Recommended Orders be extended
to February 26, 2002. The notion was granted and the parties
tinmely filed Proposed Recommended Orders under the extended tine
frame. The Proposed Recommended Orders have been duly
considered in preparation of this Recomended Order.

FI NDI NGS OF FACT

1. Petitioner, Beverly Health and Rehabilitation Center-
Coral Trace (Coral Trace or facility), is a nursing facility
| ocated at 216 Santa Barbara Boul evard in Cape Coral, Florida,
and is licensed by and subject to regulation by the Agency for
Heal th Care Admi nistration pursuant to Chapter 400, Florida
St at ut es.

2. Respondent, the Agency for Health Care Adm nistration
(Agency), is the Agency in the State of Florida responsible for
licensing and regul ating nursing facilities under Part 1|1l of
Chapt er 400, Florida Statutes.

3. The Agency conducted a re-certification survey of Coral

Trace, which ended on March 1, 2001. As a result of that



survey, the Agency determ ned that certain deficiencies existed
at Coral Trace. The Agency noted the alleged deficiencies and
the findings which it believed supported each deficiency on a
standard survey form the Health Care Federal Adm nistration
Form 2567-L (survey form). The survey formidentified each

al l eged deficiency by reference to a tag nunber. Each tag
includes a narrative description of the alleged deficiencies and
cites the relevant rule or regulation violated by the all eged
defi ci ency.

4. In the instant case, the Agency also filed an
Adm ni strative Conplaint that set forth the alleged deficiencies
noted in the survey formand at issue in this proceeding.

5. In order to protect the privacy of the residents at
Coral Trace, the survey form the Adm nistrative Conplaint, and
this Recormended Order refer to each resident by a number rather
than by the name of the resident.

6. There are three tags at issue in this proceeding, Tag
F224, Tag F314, and Tag F490.

7. Tag F224, references 42 C.F. R Subsection 483.13(c) (1),
whi ch addresses staff treatnent of residents and requires that
facilities develop and inplenment witten policies and procedures
that prohibit mstreatnent, neglect, and abuse of residents and

m sappropriati on of resident property.



8. Tag 224 in the March survey alleges that Coral Trace
fail ed, refused, or neglected to: (1) perform physician ordered
| aboratory nonitoring tests on Resident 1, on at |east five
separate occasions; (2) report signs of bleeding, relative to
Resident 1, to the physician, as ordered; and (3) inplenent a
system whereby the facility would review all physician orders to
make sure the orders were properly transcribed and entered into
the conputer. The Agency alleged that by not inplenmenting a
systemto ensure that physician orders were properly transcri bed
and entered in the conputer, Coral Trace was “negl ecting and
exposing at | east one resident to a potential life threatening
situation and created a situation of possible inm nent danger at
the facility for all residents whose doctors ordered tests to be
perforned.”

9. During the March 2001 survey, the Agency reviewed the
quality of care provided to Resident 1. This resident was
admtted to Coral Trace on January 26, 2001, due to a hip
fracture. When Resident 1 was admitted to the facility, she was
bed bound and could not nove herself. However, during the
course of her stay at Coral Trace, Resident 1 inproved, net her
goal s, and was di scharged from Carol Trace a few days after the
survey to an assisted living facility where her husband resi ded.

10. Wiile at Coral Trace, Resident 1 regained sonme of her

mobility and was able to transfer herself frombed to her



wheel chair. During her entire stay at Coral Trace, Resident 1
was fully alert and aware.

11. Wiile Resident 1 was at Coral Trace, her physician was
Dr. Debra Roggow, who specializes in physical nedicine and
rehabilitation for the elderly. Dr. Roggow s initial visit with
Resident 1 was on January 31, 2001. As part of the Resident 1's
treatnent, Dr. Roggow prescribed Counmadin, a blood thinner, and
Cel ebrex, an anti-inflammatory drug. On that same day,
Dr. Roggow al so ordered a blood test, a PT/INR, to be done every
Monday and Thursday to check bl ood thinness.

12. The PT/INR is a | aboratory test which neasures the
t hi nness of a person's blood and is usually admnistered to a
patient taking Coumnadin.

13. Dr. Roggow made rounds at Coral Trace once a week,
during which she saw all her patients. She was acconpani ed on
t hese rounds by a nurse fromher office as well as nurses and
other staff fromCoral Trace. It was Dr. Roggow s routine to
have her own nurse transcri be her progress notes and her orders.
The progress notes typically contain the physician's inpressions
and the order sheet indicates the physician's orders for the
resi dents.

14. After Dr. Roggow s orders and notes were transcri bed,
staff at Coral Trace would then put Dr. Roggow s orders into the

conputer system which would print out three copies. One of the



conmput er- generated copies was for the resident's nedication
adm ni stration record and one was for the resident's treatnent
adm ni stration record.

15. Wth regard to Resident 1, the January 31, 2001,
physician's order for the PT/INR was placed on the order sheet,
but the order for Coumadin was placed on the progress notes. As
aresult, only the order for PT/INR was put in the conputer
system

16. On or about February 6, 2001, Coral Trace staff
reviewed the order reflecting that Resident 1 was to have a
PT/I NR test on Mondays and Thursdays. However, because the
order formdid not include the order for Counmadin, the nurse
guestioned the need for the | ab value derived fromthe PT/INR
Docunentation reflects that the facility's unit nurse then
called Dr. Roggow s office and, based on a conversation with the
doctor's assistant, the PT/INR was discontinued. The follow ng
day, the order for Coumadin was di scovered, apparently in the
Resident 1's progress notes, and was then put on the order
sheet, along with the PT/INR  Consistent with the practice of
Coral Trace, the physician's order for Coumadin was put in the
conputer. However, the order for the PT/INR, which also should
have been entered in the conputer systemwas not put in the

system



17. Based on the survey form conpl eted by the Agency,
during the survey, twenty-three residents were observed by the
surveyors. The survey formalso indicates that the records of
these twenty-three residents along with three additional records
were reviewed by Agency surveyors. Except for the m ssing order
for Resident 1, there is no evidence or indication that a
physician's order for any other resident was m ssed by staff of
Coral Trace.

18. Gven the totality of the circunstances surroundi ng
the physician's orders for Counadin and the PT/INR, it appears
that the failure to enter the order for the PT/INR in the
conmput er system was due to an inadvertent om ssion, mstake, or
simply, human error. Regardless of the reason the order for the
PT/INR was mi ssed, as a result thereof, Resident No. 1 did not
have the PT/INR | aboratory tests adm nistered to her for tw and
a- hal f weeks.

19. The m ssed order for the PT/INR was found by an Agency
surveyor who reviewed Resident 1's records during the survey.
When the "m ssed” order was brought to the attention of Coral
Trace staff, Resident 1's physician was called i medi ately, and
the PT/INR test was performed on the evening of February 26,

2001.



20. The results reflected that Resident 1 had an INR | evel
of 6.5, which the | aboratory sheet designated at the “critical”
| evel or outside the therapeutic range.

21. Dr. Roggow testified credibly that, with regard to the
PT/INR, the benchmark that doctors like to see is between two
and three. However, Dr. Roggow indicated that although
Resident 1's level of 6.5 was "too high" and required sone type
of intervention, it was "not outrageous.” According to Dr.
Roggow, even with an INR [ evel of 6.5 on February 26, 2001,
Resident 1 was not likely to suffer serious injury or death and
was not in inmediate jeopardy for her life.

22. After being notified of the |aboratory results of
Resident 1's PT/INR, Dr. Roggow ordered that the Coumadi n be
hel d and that Resident 1 be nonitored for signs of bleeding
whi ch may occur if the blood is too thin. Signs of bleeding may
be bruises, blood in stool or urine, or the appearance of
capillaries at the skin.

23. During the two and a-half week period when the PT/INR
| ab tests were not being perforned on Resident 1, she was seen
each week by Dr. Roggow.

24. On March 1, 2001, three days after the February 26,
2001, PT/INR, another PT/INR was adm nistered to Resident 1.

The results of the March 1, 2001, | ab test indicated that

10



Resident 1's INR level was at the high-end of normal and was
com ng down appropriately.

25. As aresult of the m ssed physician's order, the
Agency alleged that Coral Trace neglected to provide care to
Resident 1 as ordered by the resident's physician. However,
this incident was an isolated one and not a system c problem at
the facility.

26. At the tinme of the survey, the facility had a
procedure to check to see if any orders were mssed. On a daily
basis, nurses would pass along information fromshift to shift.
Al so, every nonth the physician orders are printed out for the
physi cian to change. At that tinme, all nedication
adm ni stration records, treatnment adm ni stration records, and
orders are "checked with each other.”™ In utilizing this system
the facility did not find discrepancies in the orders, the
medi cati on adm nistration records, and the treatnent
adm ni stration records.

27. The Agency did not specify a particular procedure that
the facility should use to verify or validate that al
physician's orders were entered in the conputer system
However, the Agency believed that any such system should require
that hard copies of all orders be retained even though it

provi ded no authority for this requirenent.
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28. Notwi thstandi ng the Agency's specul ation that Coral
Trace did not retain such records, hard copies of the
physician's orders for Resident 1 were in the resident's records
at the facility.

29. Contrary to the Agency's assertion that the facility
had no policy in place to address the m streatnent, abuse, and
negl ect of residents at the facility, Coral Trace did have such
a policy. However, the policy was not as broad as the Agency
apparently thought it should be because it did not address the
issue of the facility's checking to validate that al
physi ci ans' orders were properly entered in the conputer system

30. On February 26, 2001, in addition to ordering a PT/INR
for Resident 1, Dr. Roggow al so ordered that the resident be
nmoni tored for signs of bleeding. The nurses assigned to
Resident 1 carried out that order. Irrespective of Dr. Roggow s
order regarding such nonitoring, all nurses are generally aware
that patients or residents who take Counmadi n should be nonitored
for bleeding.

31. On February 27, 2001, there is a notation in the
nurse’s notes at 11:15 p.m that “CNA [certified nurse's
assistant] . . . noted few petechiae at the back-made ni ght
nurse aware.” Petechiae are small red spots which could be an

i ndi cation of bleeding. Shortly after the CNA exam ned
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Resident 1, at 1:00 a.m on February 28, 2001, the night nurse
exam ned the resident and found no petechiae, and no signs of
bl eedi ng. Because the night nurse's exam nation of Resident 1
found no signs of bleeding, no call was nmade to the physician.
I n absence of any signs of bleeding, there was no need to cal

t he physi ci an.

32. The day after the CNA identified certain spots on
Resident 1 as petechiae, on February 28, 2001, during her
rounds, Dr. Roggow exam ned Resident 1 and found no petechi ae.
According to Dr. Roggow, the resident had freckles which m ght
have been m staken for petechiae by the CNA. If the spots had
been petechiae, they |ikely would have been on the resident the
next day and identifiable to Dr. Roggow as such

33. Another area addressed in the March 2001 survey was
Tag F490 which references 42 C.F.R 483.75. That regul ation
requi res that a nursing home be "adm nistered in a nanner that
enables it to use its resources effectively and efficiently to
attain or nmaintain the highest practicable physical, nental, and
psychosoci al well -being of each resident.”

34. The sane facts asserted by the Agency as the basis for
t he deficiencies under Tag F224 are al so asserted as the basis
for the deficiency cited under Tag F490. Both tags involve the

resident identified as Resident 1.
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35. The Agency alleged that Coral Trace negl ected Resi dent
1 by its failure to inplenent the physician’s orders, to nonitor
the resident's anticoagul ant bl ood | evels, and to devel op and/ or
i npl ement a policy or process for the validation and
reconciliation of witten and verbal orders. It was further
al l eged that these failures constituted a violation of
42 C. F.R 483.75. Despite these assertions, the Agency put
forth no evidence to support these clains. Because the record
does not support a finding that Coral Trace negl ected Resi dent
1, the underlying factual basis for the
Tag F490 deficiency was not proven. Accordingly, the Agency
failed to establish that the facility is not admnistered in a
manner that enables it to use its resources effectively and
efficiently to attain or nmaintain the highest practicable
physi cal, nental, and psychosocial well-being of each resident.

36. During the March 2001 survey, the Agency also cited
the facility with a Tag F314 deficiency, which incorporated 42
C.F.R 483.25(c). According to Tag F314, a facility nust ensure
that a resident who enters the facility w thout pressure sores
does not devel op pressure sores unless the individual's clinical
condition | ater denonstrates that they were unavoi dable, and a
resident wth pressure sores receives necessary treatnent and
services to pronote healing, prevent infection, and prevent new

Sores.
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37. A pressure ulcer or pressure sore is any | esion caused
by the unrelieved pressure resulting in damage of underlying
tissue. Pressure ulcers usually occur over bony prom nences and
are graded or staged to classify the degree of tissue damage
observed. The Agency based the Tag F314 citation on its
findi ngs regarding the surveyors' observation of three residents
and review of those residents' records.

38. Resident 1 was admitted to the facility w thout any
pressure sores. However, on March 1, 2001, during the survey,
Resident 1 was discovered to have a small open area on the
coccyx. The area was identified as a pressure sore.

39. Resident 1 had a care plan for prevention of pressure
sores, which included turning and repositioning every two hours
as she had been determned to be at risk for devel opi ng pressure
sores on adm ssion due to her imobility. These nmeasures were
appropriate at the beginning of Resident 1's stay at Coral
Trace, when the resident was i mobile. However, by the tine of
t he survey, Resident 1 could nove herself in bed, frombed to
wheel chair, and around and outside the buil ding.

40. The care plan for Resident 1 also required weekly skin
checks, reporting of red areas, and a dietary assessnent. The
evi dence denonstrated that these neasures were taken.

41. The Agency suggested that once Resident 1 becane

mobi |l e, there should have been docunentation that the resident
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was gi ven education about the need to reposition herself to
prevent pressure sores. However, a resident who is alert and
nmobi | e generally does not need to be told to nove herself; this
is done automatically, as it becones unconfortable to sit or lie
in one position for a long tine. WMreover, there is no standard
suggesting that nobile residents be educated about the need to
nove, nor was it a nmeasure described in Resident 1's care plan.

42. Wth regard to Resident 1, Coral Trace took all the
reasonabl e and appropriate neasures to prevent the devel opnent
of pressure sores.

43. In 1998, when Resident 8 was initially admtted to the
facility, he had pressure sores on both of his heels. Once a
pressure sore develops, the skin in that area breaks down nore
easily and, even after the sores have been successfully treated,
the person remains at risk for devel opi ng pressure sores.

44. Apparently, at sonme point after Resident 8 s initia
admi ssion to Coral Trace, the pressure sores heal ed. However,
the nurse's notes of February 4, 2001, indicated that the
resi dent had devel oped a pressure sore on his heel. A few days
| ater, on February 9, 2001, the open area on Resident 8 s right
| ateral heel was docunented to be a stage Il pressure ulcer or
sore.

45. The records of Resident 8 included an order for the

daily treatnment of pressure sores. The order required that
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every day the open area be cleaned with nornmal saline and that
Hydr ogel and coverderm be applied to that area.

46. At the tinme of the survey, there was a bandage over
Resident 8 s heel. The surveyor had the nurse to renove the
bandage so she coul d observe the pressure sore and the dressing.
However, there was no date recorded that would allow the
surveyor to determ ne when the dressing and bandage were put on
t he resident.

47. During the survey, a review of the Resident 8's
treatnment records indicated that the treatnment required by the
physi cian’s order had not been given on six days during the
nmont h of February 2001

48. There was also an order for Resident 8 to wear a heel
protector cover. During the survey, a surveyor observed the
resident at about 8:30 a.m and noted that he was not wearing a
heel protector cover. Upon nentioning this observation to a
facility staff nenber, the surveyor was told by the staff person
that Resident 8 s heel protector cover was bei ng washed, but
t hat one would be provided to him About four hours |ater, at
about 12:45 p.m the sanme day, the surveyor again observed
Resident 8 and he still did not have on a heel protector cover.

49. Coral Trace failed to provide the required treatnent

for Resident 8 s pressure sore or, with regard to the order
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described in paragraph 45, if the treatnment was provided, the
facility failed to docunent such treatnent.

50. Based on the records provided by the Coral Trace
during the survey, the Agency properly determ ned that the
facility failed to provide and/or consistently inplenent the
treatnment or services to pronote healing of Resident 8 s
pressure sores and/or to prevent new sores.

51. Resident 20 had a history of pressure sores. On
Decenber 14, 2000, the Coral Trace physician ordered treatnent
for the pressure sores. The order required the application of
Hydrocol I oid dressing on the pressure sores as needed. On
March 1, 2001, the surveyor saw a couple of open areas on the
resident. The surveyor also observed that no dressing was
applied to the areas although the resident's records indicated
that dressing had been applied on February 27, 2002.

52. Wth regard to Resident 20, Coral Trace failed to
provi de treatnment and services to pronote the healing of and/or
to prevent the devel opment of pressure sores.

53. Resident 8 and Resident 20 acquired in-house pressure
sores that were avoidable. The facility failed to provide the
treatnment and services to prevent the devel opnent of new
pressure sores. In light of the facility's failure to
i mpl enent, fully and consistently, the required services and

treatnment for the Resident 8 and Resi dent 20, and to docunent
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the sane, it is not possible to conclude that the pressure sores
on Resident 8 and Resident 20 were unavoi dable. Moreover, Cora
Trace failed to provide the treatnent and services to pronote
the healing of existing pressure sores.

54. The violations for which Coral Trace were cited in the
March 2001 survey were classified by the Agency as Class | and
Class Il deficiencies. Tags F224 and F490 were deened by the
Agency to be Class | deficiencies because it deternined that
t hese deficiencies presented an i mm nent danger to the residents
of the nursing hone. Tag F314 was deened to be a Cass Il
deficiency because of the harmcaused to the residents. An
addi ti onal consideration of the Agency in naking this
determ nation was that it found that the in-house pressure sores

wer e avoi dabl e.

55. A single Class | violation or Class Il violation or
uncorrected Cass Ill violation is a sufficient basis to warrant
i ssuance of a conditional |icense pursuant to Section 400. 23,

Fl ori da Stat utes.

56. The Agency properly observed the residents in question
and considered all records that were available at the tine of
the survey. Based on the surveyors' review of records and
observations, the Agency properly found that, with respect to

Resi dent 8 and Resident 20, Coral Trace failed to provide the
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treatments and services to prevent the devel opnent of pressure
sores and/or pronote the healing of existing pressure sores.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto. Section 120.569 and Subsection 120.57(1),

Fl orida Statutes.

58. The Agency is authorized to |icense nursing hone
facilities in the State of Florida, and pursuant to Chapter 400,
Part |1, Florida Statutes, is required to eval uate nursing hone
facilities and assign ratings. As the survey and conditi onal
license rating occurred in March, 2001, prior to the
i npl enentati on of anmendnents to Chapter 400 by the 2001
Legi sl ature, Chapter 400, Florida Statutes (2000) is applicable.

59. Subsection 400.23(7), Florida Statutes (2000),
requires the Agency to "at |east every 15 nonths, eval uate al
nursing honme facilities and make a determ nation as to the
degree of conpliance by each |icensee with the established rules
adopted under this part as a basis for assigning a |icensure
status to the facility."” That section further provides that the
Agency’ s eval uation nust be based on the nbst recent inspection
report, taking into consideration findings fromother official

reports, surveys, interviews, investigations, and inspections.
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60.

Based on its findings and concl usi ons of deficienci es,

the Agency is required to assign a licensure status to the

facility.

400. 23(7),

61.
t hat when

be cl assif

The relevant categories are defined in Section
Florida Statutes (2000), as follows:

(a) A standard rating neans that a
facility has no class | or class Il
deficiencies, has corrected all class Il
deficiencies within the tinme established by
the agency and is in substantial conpliance
at the tinme of the survey with criteria
established in this part, with rul es adopted
by the agency, and, if applicable, with
rul es adopted under the Omi bus Budget
Reconciliation Act of 1987. . . Title IV
(Medi care, Medicaid, and O her Health-
Rel at ed Prograns), Subtitle C (Nursing Home
Reform, as anended.

(b) A conditional rating neans that a
facility, due to the presence of one or nore
class | or class Il deficiencies, or class
11 deficiencies not corrected within the
time established by the agency, is not in
substantial conpliance at the tinme of the
survey with criteria established under this
part, with rules adopted by the agency, or,
if applicable, with rules adopted by the
Omi bus Reconciliation Act of 1987. .

Title IV (Medicare, Medicaid, and O her
Heal t h- Rel ated Prograns, Subtitle C (Nursing
Hone Reform, as amended.

Section 400.23(8), Florida Statutes (2000), provides
m ni mum st andards are not net, the deficiencies shal

ied according to the nature of the deficiency. That

section delineates and defines the various categories of

defi ci enci

es, with a Cass | deficiency being the nost severe.
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62. Class | deficiencies "are those which the agency
determ nes present an inm nent danger to the residents or guests
of the nursing hone facility or a substantial probability that
death or serious physical harmwould result therefrom"™ C ass
|1 deficiencies "are those which the agency determ nes have a
direct or inmmedi ate relationship to the health, safety, or
security of nursing honme facility residents, other than O ass |
deficiencies.” Section 400.23(8), Florida Statutes (2000).

63. The categories of deficiencies are further defined in
Rul e 59A-4.128(3), Florida Adm nistrative Code, as follows:

(a) Cdass | deficiencies are those which
present either an inmm nent danger, a
substantial probability of death or serious
physi cal harm and require i nmedi ate
correction. Cass Il deficiencies are those
deficiencies that present an i mredi ate
threat to the health, safety, or security of
the residents of the facility and the AHCA
establishes a fixed period of tine for the
elimnation and correction of the
defi ci ency.

64. The Agency alleges that the violations for which Coral
Trace was cited are Class | and Class Il violations and seeks to
change the |icensure status of Coral Trace fromstandard to
conditional. Accordingly, the Agency has the burden of proof in
t hi s proceedi ng.

65. In order to prevail, the Agency nust establish by a

preponder ance of evidence the existence of the alleged

deficiencies and that such deficiencies justify changing the
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facility's license froma standard to conditional rating.

Departnent of Transportation v. J. WC., Conpany, Inc., 396 So.

2d 778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

66. The regulations found in 42 C.F. R 483 and the
requi rements therein have been incorporated by reference into
Rul es 59A-4.128 and 59A-4.1288, Florida Adm nistrative Code.

67. Tag F224 incorporates the requirenments of 42 C F. R
483.13(c) (1), which provides that the facility “nust devel op and
i npl enent witten policies and procedures that prohibit
m streatnent, neglect, and abuse of residents and
m sappropriation of resident property.”

68. The Agency failed to prove that Coral Trace violated
42 C.F.R 483.13(c).

69. The evidence did not establish that Coral Trace failed
to devel op and inplenent the policies contenplated and required
by 42 C.F. R 483.23(13(c). Rather, the evidence established
that the facility did have such a policy. Mreover, with regard
to validating physicians' orders, the evidence established that
the facility had a procedure by which it checked, on a nonthly
basi s, physicians' orders against the residents' nedication
adm ni stration records and treatnment adm nistration records.

70. Although one physician's order was m ssed for one

resident, the Agency failed to prove that the deficiency was the
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result of any overall systens failure, or that there was any

i mm nent danger or inmmedi ate jeopardy to Resident 1 or any other
resident at Coral Trace. Furthernore, the Agency failed to
establish that there was an i nm nent danger or substantia
probability of death or serious physical harm because of this

i sol ated occurrence. Contrary to the assertion of the Agency,

t he evidence establi shed that Resident 1 suffered no harm and
was di scharged fromthe facility shortly after the survey.

71. The evidence presented at hearing does not support the
Agency's allegation that the one m ssed physician's order
constitutes neglect. Even if the mssed order constitutes the
"neglect” of Resident 1, a single act of negl ect does not
denonstrate a failure to develop and/or inplenment policies.

(See decisions of federal agency responsible for enforcing the

regul ations set forth in 42 CF. R 483, Beverly Health and

Rehabilitation v. Health Care Financing Adm nistration,

Departnment of Health and Human Services, Departnental Appeals

Board, Decision No. CR533 (1998) and Life Care Center of

Hendersonville v. Health Care Financing Adm nistration,

Departnment of Health and Human Servi ces, Departnental Appeals
Board, Decision No. CR542 (1998), which provide that "evidence

of an isolated act of neglect is not prinma facie proof of a

failure by a long-termcare facility to inplenment a policy or

procedure to prevent neglect. Here, the evidence established
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that the mi ssed order was an i sol ated occurrence which resulted

in no harmto the resident.

72. Tag F490 incorporates 42 C. F.R 483.75, which provides

the foll ow ng:

A facility nust be admnistered in a
manner that enables it to use its resources
effectively and efficiently to attain or
mai ntai n the highest practicabl e physical,
ment al and psychol ogi cal wel | -being of each

resi dent.

73. The Tag F490 deficiency was based on the sane factua
al l egations that are the basis for the Tag F224 defi ci ency.

74. The Agency offered no evidence to establish how the
facility failed to use its resources to effectively and
efficiently attain or maintain the highest practicable physical,
ment al , and psychol ogi cal well-being of each resident.

75. The Tag F314 incorporates 42 C F. R 483.25(c), which
provi des the follow ng:

(c) Pressure sores. Based on the
conprehensi ve assessnent of a resident, the
facility nmust ensure that-

(1) A resident who enters the facility
Wi t hout pressure sores does not devel op
pressure sores unless the individual's
clinical condition denonstrates that they
wer e unavoi dabl e; and

(2) A resident having pressure sores
recei ves necessary treatnent and services to

pronote healing, prevent infection and
prevent new sores from devel opi ng.
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76. The Agency failed to establish that the pressure sores
devel oped by Resident 1 were avoidable. The evidence
established that by virtue of the treatnent and services
i mpl enented by the facility and the resident's own control over
her actions, the pressure sore devel oped by Resident 1 was
unavoi dabl e.

77. Wth regard to Resident 8 and Resident 20, cited under
Tag F314, the Agency established by a preponderance of evidence
that the pressure sores were avoi dable. The Agency established
that the facility failed to consistently carry out orders and
necessary treatnment and services to prevent the devel opnent of
pressure sores on Resident 8 and Resident 20 and/or to pronote
the healing of existing pressure sores. Accordingly, in regard
to Tag F314 and as it relates to Resident 8 and Resident 20, the
Agency net its burden.

78. Finally, the evidence established that the Tag F314
deficiency had a direct or immediate relationship to the health
of the residents in the facility and, thus, was properly
determ ned by the Agency to be Class Il deficiency.

79. Based on the foregoing, the Agency established the
exi stence of one Class Il deficiency at Coral Trace during the
March 2001 survey. As a result of this Cass Il deficiency, the

Agency is required to assign conditional |icensure status to
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Coral Trace, pursuant to Subsection 400.23 (7)(b), Florida
Statutes (2000).
RECOMMENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Agency for Health Care Adm nistration
enter a final order revising the March 2001 survey report to
del ete the deficiencies described under Tag F224 and Tag F490;
finding that Coral Trace was properly cited for the Cass Il
deficiency listed under Tag F314 in the survey report; and
sustaining the conditional |icensure rating for Coral Trace that
was in effect fromMarch 1, 2001, until October 31, 2001.

DONE AND ENTERED this 16th day of My, 2002, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HCOLI FI ELD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 16th day of May, 2002.
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COPI ES FURNI SHED

Louis M Vissepo, IIl, Esquire

Pury Lopez Santiago, Esquire

Agency for Health Care Adm nistration
8355 Northwest 53rd Street

Koger Center, First Floor

Mam , Florida 33166

Donna H. Stinson, Esquire

R Davis Thomas, Qualified Representative
Broad and Casse

215 South Monroe Street, Suite 400

Post O fice Box 11300

Tal | ahassee, Florida 32302

Virginia A Daire, Agency Cerk
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

Wl liam Roberts, Acting Ceneral Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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